Debt Management Services

In 2002, credit card debt in the United States stood at nearly $700 billion and 1.5 million
people in the United States filed for bankruptcy. Nearly nine million people in financial trouble
contact a credit-counseling agency each year. The National Consumer Law Center released a
report declaring the credit counseling industry is in crisis. Complaints about deceptive practices,
improper advice, excessive fees and abuse of non-profit status have grown exponentially. For
example, The Better Business Bureau of Metropolitan Washington reports that inquiries about
this industry went from 2,083 in 2000 to 12,502 in 2002.

The credit counseling and debt management industry has undergone a tremendous
transformation in recent years. At no cost, traditional debt management companies meet
personally with consumers to educate them about budgeting, the judicious use of credit and
offer debt management as a last resort to those on the verge of bankruptcy. The new breed of
debt managers use Internet, cable TV and vast phone banks to sign up consumers who may or
may not be in financial crisis. These groups charge up-front fees and require “voluntary”
contributions for their services. One of the largest new companies, located in Montgomery
County, Maryland, has 100,000 clients and processes more than $40 million monthly in
payments from its customers.

In 2003, Maryland enacted the Debt Management Act (Chapter 374 of 2003) to reign in
an aggressive new breed of debt management companies that operate as 501(c) tax exempt
corporations but bear little resemblance to a true mission oriented non-profit organization. Other
states have a patchwork of oversight ranging from no regulation to requiring a bond and limiting
the fees allowed. The Maryland Debt Management Act goes beyond simple licensing to
providing an appropriate level of consumer protection where none existed.

This SSL draft is based on Maryland’s law. The draft addresses four areas related to
regulating debt management services; licensing, service, fees, and penalties.

Licensing

With limited exceptions, a person is required to obtain a license from the state before
providing “debt management services.” Debt management services means receiving funds
periodically from a consumer in order to distribute funds among the consumer’s creditors in full
or partial payment of the consumer’s debts.

To qualify for a license, an applicant must be an organization and satisfy the
commissioner that each of the applicant’s owners, officers, directors, principals, and agents has
sufficient experience, character, financial responsibility, and general fitness to command the
confidence of the public.

The president and any other officer, director, principal, or owner of the corporation must
provide fingerprints for criminal background checks. Further, any agent acting on behalf of a
licensee to manage or with access to a trust account of a consumer, must provide fingerprints for
criminal background checks.

An applicant or licensee may be required to maintain general liability or fidelity
insurance that insures against dishonesty, fraud, theft, or other malfeasance on part of an
employee.

Applicants must post a surety bond of at least $10,000 and up to $350,000, as
determined by the state. The surety bond filed must run to the state for the benefit of any
consumer who is injured by a violation of the law.

Service Limits
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Under the Act, a licensee may not perform debt management services for a consumer or
collect a fee until it:

1. Provides the consumer with a consumer education program;

2. Provides the consumer with a financial analysis of, and an initial budget plan for, the
consumer’s debt obligations through a debt management counselor certified by an independent
organization;

3. Provides the consumer a list of all services available to a consumer and any related
fees required,

4. Furnishes the consumer with a written accounting of all funds received and disbursed
his behalf at least once per quarter and upon cancellation or termination of the agreement; and

5. Discloses where and to whom any consumer complaints can be lodged both in the
executed agreement and on any licensee website.

The consumer has the right to rescind the agreement by giving written notice to the debt
management services organization.

Debt management organizations are prohibited from, among other things:

1. Offering incentives of any value to consumers for participating in a debt
management plan;

2. Paying a referral fee for acquiring a client receiving a referral fee for referring a
client to another for credit services;

3. Executing a plan resulting in negative amortization; or

4. Acquiring a consumer’s debt obligation or extending credit to a consumer.

Fees Limited

Under the Act, fees are limited to $50 for any up-front or consultation fee and a monthly
maintenance fee of up to $8 for each of the consumer’s creditors listed in the agreement, up to
$40 per month. A licensee may only charge fees as authorized under law. Charging of
unauthorized fees, except as a result of an accidental and bona fide error render the agreement
void.

Funds collected from or on behalf of a consumer must be deposited in a trust account
established for the benefit of consumers within 2 business days of receipt. The licensee must
disburse these funds within 8 business days after receipt to the creditors in the plan.

Penalties And Enforcement

Under the Act, unless approved by the state, a licensee may not change an owner,
officer, director, or principal of the licensee, or an agent who is acting on behalf of the licensee
to manage a trust account of consumer funds, listed on the licensee’s application.

Licensees must preserve books, accounts, and records for 7 years. This requirement also
applies to books, accounts, and records in the possession of a subsidiary, affiliate, or other
person that relate to the operation of, and services provided by, a licensee’s debt management
services business.

The state may deny licensure to an applicant, reprimand a licensee, or suspend or revoke
a license for specified activities. The state may also issue cease and desist orders or orders to
take affirmative corrective action, including restitution, to violators. Violators who fail to
comply with a cease and desist order could be liable for a civil penalty of up to $1,000 for each
violation.

A knowing and willful violation is a felony. Violators are subject to a fine of up to
$1,000 for the first violation and $5,000 for each subsequent violation and/or five years’
imprisonment.

39 2004 Suggested State Legislation



0NN N kW~

W W W W LW W W LW LW W NN DN NN N NN DN M = e = e e e e e
O 00 1IN DN B WP OOV WUN P WNDFE OOV WM P WN— OO

Submitted as:

Maryland

Chapter 374 of 2003

Status: Enacted into law in 2003.

Suggested State Legislation
(Title, enacting clause, etc.)
Section 1. [Short Title.] This Act may be cited as “The Debt Management Services Act.”

Section 2. [Definitions.] As used in this Act:

“Commissioner” means the state [Commissioner of Financial Regulation].

“Consultation Fee” means a fee paid by a consumer to a debt management services
provider in connection with the processing of any application that the consumer makes for debt
management services.

“Consumer” means an individual who:

(1) Resides in the state; and
(2) Is seeking debt management services or has entered into a debt management
services agreement.

“Consumer Education Program” means a program or plan that seeks to improve the
financial literacy of consumers.

“Debt Management Counselor” means a permanent, temporary, or contractual employee
of a debt management services provider or its agent who provides counseling to consumers on
behalf of the debt management services provider.

“Debt Management Services” means receiving funds periodically from a consumer
under an agreement with the consumer for the purpose of distributing the funds among the
consumer's creditors in full or partial payment of the consumer's debts.

“Debt Management Services Agreement” means a written contract, plan, or agreement
between a debt management services provider and a consumer for the performance of debt
management services.

“Debt Management Services Provider” means an organization that provides or offers to
provide debt management services to a consumer.

“Fund” means the debt management services fund established under section 6 of this
Act.

“Licensee” means an organization licensed under this Act to provide debt management
services.

“Maintenance Fee” means a fee paid by a consumer to a debt management services
provider for the maintenance or servicing of the consumer's accounts with the consumer's
creditors in accordance with a debt management services agreement.

“Organization” means a nonprofit organization that is exempt from taxation under §
501(c) of the Internal Revenue Code.

“Resident Agent” means an individual residing in the state or a state corporation whose
name, address, and designation as a resident agent are filed or recorded with the [state
department of assessments and taxation] in accordance with the provisions of the [insert
citation].

“Trust Account” means an account that is:

(1) Established in a financial institution that is federally insured;
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(2) Separate from the debt management services provider's operating account;

(3) Designated as a “trust account” or by another appropriate designation
indicating that the funds in the account are not the funds of the licensee or its officers,
employees, or agents;

(4) Unavailable to creditors of the debt management services provider; and

(5) Used to hold funds paid by consumers to a debt management services
provider for disbursement to creditors of the consumers.

Section 3. [Exemptions.] This Act does not apply to the following people when engaged
in the regular course of their respective businesses and professions:
(1) An attorney at law;
(2) An escrow agent;
(3) A certified public accountant;
(4) A banking institution, other-state bank, national banking association, credit
union, or savings and loan association;
(5) A person that:
(1) Provides bill payer services, as defined in [insert citation];
(i1) Does not initiate any contract with individual creditors of the debtor
to compromise a debt or arrange a new payment schedule; and
(i11) Does not provide any debt counseling services;
(6) A person that provides accelerated mortgage payment services, as defined in
[insert citation];
(7) An approved servicer, as defined in [insert citation];
(8) A title insurer, title insurance agency, or abstract company; or
(9) A judicial officer or a person acting under a court order;
(10) A person while performing services incidental to the dissolution, winding
up, or liquidation of a partnership, corporation, or other business enterprise;
(11) A trade or mercantile association acting in the course of arranging the
adjustment of debts with a business establishment; or
(12) A mortgage lender, as defined in [insert citation], that:
(1) Is licensed by the [commissioner]; and
(i1)) Does not receive funds from a consumer for the purpose of
distributing the funds among the consumer's creditors in full or partial payment of the
consumer's debts.

Section 4. [Rules and Regulations.] To carry out the provisions of this Act, the
[commissioner| may:

(1) Adopt rules and regulations;

(2) Enter into cooperative and information sharing agreements with any other
federal or state agencies having supervisory responsibility over debt management services
businesses; and

(3) Exchange information about a debt management services provider, including
information obtained during an examination, with any state or federal agency having authority
over the debt management services provider.

Section 5. [Fees.]
(A) The [commissioner] by regulation shall establish:
(1) A fee, not exceeding [$2,000], for the issuance of a license under this Act in
an even-numbered year; and
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(2) A fee, not exceeding [$1,000], for the issuance of a license under this Act in
an odd-numbered year;

(3) A fee, not exceeding [$2,000], for renewal of a license issued under this Act;

(4) A fee, not exceeding [$100], for each location in the state at which a licensee
provides debt management services under this Act, payable at the time of issuance of an initial
license and at each renewal of a license; and

(5) A fee, not exceeding [$1,000], for an investigation of an applicant or licensee
under this Act.

(B) Any fees charged by the [commissioner] under this Act shall approximate the direct

and indirect costs of administering and enforcing this Act.

Section 6. [Debt Management Services Fund.]

(A) There is a [Debt Management Services Fund] that consists of:

(1) All revenue received for the licensing of organizations that provide debt
management services under this Act;

(2) Income from investments that the [state treasurer] makes for the [Fund]; and

(3) Except as provided in subsection (G) of this section, any other fee or revenue
received by the [commissioner] under this Act.

(B) The purpose of the [Fund] is to pay all the costs and expenses incurred by the
[commissioner] that are related to the regulation of the debt management services business
under this Act, including:

(1) Expenditures authorized under this Act; and

(2) Any other expense authorized in the [state budget].

(C) (1) The [treasurer] is the custodian of the [Fund]; and

(2) The [treasurer] shall deposit payments received from the [commissioner] into
the [Fund].

(D) (1) The [Fund] is a continuing, nonlapsing fund that is not subject to [insert
citation], and may not be deemed a part of the [General Fund] of the state.

(2) Unless otherwise provided by law, no part of the [Fund] may revert or be
credited to:

(1) The [General Fund] of the state; or
(i1) A [special fund] of the state.

(E) (1) All the costs and expenses of the [commissioner] relating to the regulation of
the debt management services business under this Act shall be included in the [state budget].

(2) Any expenditures from the [Fund] to cover costs and expenses of the
[commissioner] may be made only:

(1) By an appropriation from the [Fund] approved by the [legislature] in
the [annual state budget]; or

(i1)) By the [budget amendment procedure] provided for in [insert
citation].

(3) If, in any fiscal year, the amount of the revenue collected by the
[commissioner] and deposited into the [Fund] exceeds the actual appropriation for the
[commissioner] to regulate the debt management services business under this Act, the excess
amount shall be carried forward within the [Fund].

(F) The [office of legislative audits] shall audit the accounts and transactions of the
[Fund] under [insert citation].

(G) The [commissioner] shall pay all fines and penalties collected by the [commissioner]
under this Act into the [General Fund] of the state.
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Section 7. [Providing Debt Management Services.]
(A) A person may not provide debt management services to consumers unless the
person:

(1) Is licensed by the [commissioner] under this Act; or

(2) Is exempt from licensing under this Act.

(B) To qualify for a license, an applicant shall satisfy the [commissioner] that:

(1) The applicant is an organization;

(2) Each of the owners, officers, directors, and principals of the applicant has
sufficient experience, character, financial responsibility, and general fitness to:

(1) Engage in the business of providing debt management services;

(i1) Warrant the belief that the debt management services business will be
conducted lawfully, honestly, fairly, and efficiently; and

(ii1)) Command the confidence of the public;

(3) Each agent acting on behalf of the applicant to manage a trust account
required under section 14 of this Act has sufficient experience, character, financial
responsibility, and general fitness to:

(1) Engage in the business of managing a trust account; and

(i1)) Warrant the belief that the management of the trust account will be
conducted lawfully, honestly, fairly, and efficiently; and

(i11) Command the confidence of the public; and

(4) The applicant has a net worth computed according to generally accepted
accounting principles of at least [$50,000], plus an additional net worth of [$10,000] for each
location at which debt management services will be provided to consumers, up to a maximum of
[$500,000] as provided in subsection (C) of this section.

(C) The [commissioner] may require a net worth of up to [$500,000], subject to a
consideration of the following:

(1) The nature and volume of the business or proposed business of the applicant;

(2) The amount, nature, quality, and liquidity of the assets of the applicant;

(3) The amount and nature of the liabilities, including contingent liabilities, of the
applicant;

(4) The history of and prospects for the applicant to earn and retain income;

(5) The quality of the operations of the applicant;

(6) The quality of the management of the applicant;

(7) The nature and quality of the person that has control of the applicant; and

(8) Any other factor that the [commissioner] considers relevant.

Section 8. [Licensing.]
(A) To apply for a license, an applicant shall submit to the [commissioner] an
application on the form that the [commissioner] provides.
(B) The application shall include:
(1) The applicant's name, business address, telephone number, electronic mail
address, if any, and website address, if any;
(2) The address of each location in the state at which the applicant will provide
debt management services;
(3) The name and address of each owner, officer, director, and principal of the
applicant;
(4) The name, address, and telephone number of the applicant's resident agent in
the state; and
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(5) A description of the ownership interest of any officer, director, agent, or
employee of the applicant in any affiliate or subsidiary of the applicant or in any other business
entity that provides any service to the applicant or any consumer relating to the applicant's debt
management services business;

(6) The name and address of any agent acting on behalf of the applicant to
manage a trust account required under section 14 of this Act;

(7) The applicant's federal employer identification number;

(8) A list of any state in which:

(1) The applicant engages in the business of providing debt management
services;

(i) The applicant is registered or licensed to provide debt management
services; and

(iii) The applicant's registration or license has been suspended or
revoked;

(9) A statement of whether any pending judgment, tax lien, material litigation, or
administrative action by any government agency exists against the applicant;

(10) The most recent, unconsolidated financial statement of the applicant that:

(1) Is prepared in accordance with generally accepted accounting
principles applied on a consistent basis;

(i1) Includes a certified opinion audit prepared by an independent
certified public accountant; and

(ii1) Was prepared no more than [12 months] before the date of
application;

(11) Evidence of nonprofit status under § 501(c) of the Internal Revenue Code;

(12) If the applicant is a corporation, a detailed description of the applicant's
corporate structure, including parent companies, subsidiaries, and affiliates;

(13) The applicant's business credit report;

(14) Evidence of general liability or fidelity insurance that insures against
dishonesty, fraud, theft, or other malfeasance on the part of an employee of the applicant;

(15) A description of the applicant's consumer education program that is
provided to consumers;

(16) A description of the applicant's financial analysis and initial budget plan,
including any form or electronic model, that are used to evaluate the financial condition of
consumers;

(17) A copy of the debt management services agreement that the applicant will
use in its debt management services business;

(18) A copy of the applicant's plan to ensure that each debt management
counselor is certified by an independent organization within [6 months] after the debt
management counselor is hired, and that any employee who is a supervisor or manager of a debt
management counselor is certified by an independent organization within [3 months] after the
employee is hired; and

(19) Any other information that the [commissioner] reasonably requires.

(C) The [commissioner] may refuse an application if it contains erroneous or incomplete
information.
(D) With the application, the applicant shall pay to the [commissioner]:
(1) A license fee in the amount established under section 5 of this Act, and
(2) A nonrefundable investigation fee in the amount established under section 5
of this Act.
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(E) With the application, the applicant shall file a surety bond with the [commissioner]
as provided in section 11 of this Act.

(F) In connection with an initial application, a renewal application, and at any other time
the [commissioner]| requests, an applicant or licensee shall provide fingerprints for use by the
Federal Bureau of Investigation and the [state criminal justice information system central
repository| of the [department of public safety and correctional services] to conduct criminal
history records checks.

(G) An applicant or licensee required to provide fingerprints under this section shall pay
any processing or other required fee.

(H) If the applicant or licensee is a corporation, the fingerprinting and criminal history
records check requirements shall apply to the president and any other officer, director, principal,
or owner of the corporation as required by the [commissioner].

(I) The [commissioner] shall require any agent acting on behalf of a licensee to manage a
trust account required under section 14 of this Act, and any agent of the licensee who has access
to the account, to provide fingerprints for use by the [Federal Bureau Of Investigation] and the
[state criminal justice information system central repository] of the [department of public safety
and correctional services] to conduct criminal history records checks.

(J) After an applicant for a license files a complete application, files a surety bond, and
pays the license and investigation fees required under this Act, the [commissioner]| shall
investigate the facts relevant to the application to determine if the applicant meets the
requirements of this Act.

(K) Unless the [commissioner] notifies an applicant that a different time period is
necessary, the [commissioner] shall approve or deny each application for a license within [60
days] after the date on which the complete application is filed, the surety bond is filed, and the
fees are paid.

(L) The [commissioner] shall issue a license to any applicant that meets the requirements
of this Act.

(M) (1) If an applicant does not meet the requirements of this Act, the
[commissioner]:

(1) Subject to the hearing provisions of section 9 of this Act, shall deny
the application;

(i1) Shall notify the applicant immediately of the denial;

(ii1) Shall refund the license fee; and

(iv) Shall keep the investigation fee.

(2) Within [30 days] after the [commissioner]| denies an application, the
[commissioner] shall state the reasons for the denial in writing and mail them to the applicant at
the address listed in the application.

(N) The [commissioner] shall include on each license:

(1) The name of the licensee;

(2) The address at which the business is to be conducted; and

(3) The debt management services license number of the licensee.

(O) A license authorizes the licensee to provide debt management services.

(P) A license may not be transferred, assigned, or pledged.

(Q) (1) If the licensee has an office in the state, the licensee shall prominently display
the license in a location that is open to the public and at which the licensee engages in the
business of providing debt management services.

(2) If the licensee does not maintain an office in the state, the licensee shall
maintain the license in the licensee's headquarters.
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(R) A licensee that offers or provides debt management services through the Internet
shall include the following notice on its website:
“The [commissioner of financial regulation] for will accept any questions and
complaints from [state] residents regarding (name and license number of the debt
management services provider) at [address of commissioner], phone [toll-free
number of the commissioner].”
(S) A license issued under this Act expires on [December 31 of each odd-numbered]
year unless it is renewed for a [2-year term] as provided in subsection (T) of this section.
(T) On or before [December 1 of the year of expiration], a license may be renewed for a
[2-year term] if the licensee:
(1) Otherwise is entitled to be licensed;
(2) Pays to the [commissioner] the renewal fee established under section 5 of this
Act;
(3) Files with the [commissioner] a surety bond renewal certificate or a new
surety bond required under section 11 of this Act; and
(4) Submits to the [commissioner] a renewal application on the form that the
[commissioner] requires.
(U) The [commissioner| may determine that licenses issued under this Act shall expire
on a staggered basis.

Section 9. [Denying, Reprimanding, Suspending or Revoking Debt Management Services
Licenses.|
(A) Except as provided in subsection (C) of this section, and subject to the hearing
provisions of section 9 of this Act, the [commissioner] may deny a license to an applicant,
reprimand a licensee, or suspend or revoke the license of a licensee if the applicant or licensee
or an owner, officer, director, or principal of the applicant or licensee:
(1) Fraudulently or deceptively obtains or attempts to obtain a license;
(2) Fraudulently or deceptively uses a license or debt management services
license number;
(3) Presents or attempts to present the debt management services license number
of another licensee as the applicant's or licensee's debt management services license number;
(4) Violates any provision of this Act or any regulation adopted under this Act;
(5) Is convicted under the laws of the United States or of any state of:
(i) A felony; or
(i) A misdemeanor that is directly related to the fitness and qualification
of the applicant or licensee to engage in the business of providing debt management services;
(6) In connection with the provision of debt management services:
(1) Commits a fraud;
(i1) Engages in an illegal or dishonest activity;
(ii1) Has engaged or participated in an unsafe or unsound act; or
(iv) Misrepresents or fails to disclose a material fact to a person entitled
to that information,;
(7) Engages in false, misleading, or deceptive advertising; or
(8) Otherwise demonstrates unworthiness, bad faith, dishonesty, or any other
quality that indicates that the business of the applicant or licensee has not been or will not be
conducted honestly, fairly, and equitably.
(B) In determining whether to deny a license to an applicant, reprimand a licensee, or
suspend or revoke the license of a licensee for a reason listed in subsection (A)(5) of this
section, the [commissioner] shall consider:
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(1) The nature of the crime;

(2) The relationship of the crime to the activities authorized by the license;

(3) With respect to a felony, the relevance of the conviction to the fitness and
qualification of the applicant or licensee to provide debt management services;

(4) The length of time since the conviction; and

(5) The behavior and activities of the applicant or licensee since the conviction.

(C) Subject to the hearing provisions of section 9 of this Act, the [commissioner] shall
deny a license to an applicant and suspend or revoke the license of a licensee if the applicant or
licensee or an owner, officer, director, or principal of the applicant or licensee has:

(1) Committed a violation of subsection (A) of this section that directly results in
property damage or monetary loss by any other person; and

(2) Has not restored the property or money to the person or paid the value of the
property to the person.

(D) Before the [commissioner] denies an application for a license under this Act or takes
any action under this section of this Act, the [commissioner] shall give the applicant or licensee
an opportunity for a hearing.

(E) Notice of the hearing shall be given and the hearing shall be held in accordance with
[insert citation].

Section 10. [Surrendering Licenses.]
(A) (1) A licensee may surrender a license by sending to the [commissioner] a
written statement that the license is surrendered.
(B) The statement shall provide:
(1) The reason for the license surrender;
(i1)) For each consumer for whom the licensee is providing debt
management services, the following information:
(a) The name of the consumer;
(b) The total amount of funds held by the licensee for distribution
to the consumer’s creditors; and
(¢c) The name of each creditor of the consumer that is receiving
payments from the licensee for debts owed by the consumer to the creditor, and the outstanding
balance owed to each creditor.
(C) The surrender of a license does not:
(1) Affect any administrative, civil, or criminal liability of the licensee for acts
committed before the license is surrendered;
(2) Aftect the surety bond required under section 11 of this Act; or
(3) Entitle the licensee to the return of any fee paid to the [commissioner] under
section 5 of this Act.

Section 11. [Surety Bond.]

(A) With the application for a new or renewal license, the applicant or licensee shall file
a surety bond or bond renewal certificate with the [commissioner] as provided in this section.

(B) (1) A surety bond filed under this section shall run to the state for the benefit of
any consumer who is injured by a violation of this subtitle or a regulation adopted under this Act
committed by a licensee or an agent of a licensee, including an agent managing a trust account.

(2) The surety bond shall be:
(1) In an amount not less than [$10,000] and not more than [$350,000], as

set by the [commissioner];
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(i1) Issued by a bonding, surety, or insurance company that is authorized
to do business in the state; and

(ii1) Conditioned so that the licensee and its agent shall comply with all
state and federal laws and regulations governing the business of providing debt management
services.

(3) The liability of a surety:

(1) Is not affected by the insolvency or bankruptcy of the licensee or its
agent or by any misrepresentation, breach of warranty, failure to pay a premium, or other act or
omission of the licensee or its agent; and

(i1) Continues as to all transactions of the licensee, and transactions of its
agent on behalf of the licensee, for no longer than [2 years] after the licensee ceases, for any
reason, to be licensed.

(4) The [commissioner] may allow the amount of the surety bond to be reduced if
the amount of the licensee's outstanding debt management services liabilities in the state is
reduced.

(5) In setting the amount of the surety bond, the [commissioner] shall consider:

(1) The financial condition and business experience of the applicant or
licensee and the agent of the applicant or licensee;

(i1) For an applicant, the projected monthly and annual volume of debt
management services to be provided in the state;

(ii1) For a licensee, the average monthly and annual volume of debt
management services provided in the state during the previous [12-month period];

(iv) The potential loss to consumers who remit funds to the applicant or
licensee if the applicant or licensee becomes financially impaired; and

(v) Any other factor the [commissioner] considers appropriate.

(C) If the principal amount of a surety bond is reduced by payment of a claim or
judgment, the licensee shall file with the [commissioner] any new or additional surety bond in
the amount that the [commissioner] sets.

(D) The [commissioner] may waive the surety bond requirement under this section if the
[commissioner]| determines that the volume of debt management services provided by the
applicant or licensee does not warrant the need for a surety bond.

(E) A penalty imposed under section 23 of this Act may be paid and collected from the
proceeds of a surety bond required under this section.

Section 12. [Notice of Change in Licensee’s Application.]

(A) (1) A licensee shall give the [commissioner] written notice of any change in the
information required to be included in the licensee's application under section 8(B)(1) and (2) of
this Act within [30 days] before the change is effective.

(2) The licensee shall provide with the notice evidence that, after the change
described in the notice, the licensee will continue to satisfy the surety bond requirement under
section 11 of this Act.

(B) Unless approved by the [commissioner], a licensee may not change an owner, officer,
director, or principal of the licensee, or an agent who is acting on behalf of the licensee to
manage a trust account, listed on the licensee's application under section 8(B)(3) and (6) of this
Act.

(C) (1) To request approval of a proposed change described in subsection (B) of this
section, the licensee shall notify the [commissioner] in writing of the proposed change and
submit any information that the [commissioner] requires.
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(2) For a proposed change in owner or agent acting on behalf of the licensee to
manage a trust account, the [commissioner] may determine that the filing of a new application
for the issuance of a license is warranted.

(3) Unless the [commissioner] notifies the licensee that a different time period is
necessary, the [commissioner] shall approve or deny a request for a change described in
subsection (B) of this section within [60 days] after the date the [commissioner] receives all
information required under paragraph (1) of this subsection.

Section 13. [Consumer Education, Financial Analysis, Budget Plan, List of Participating
Creditors, Counseling and Debt Management Services Agreement.]
(A) (1) A licensee may not perform debt management services for a consumer unless:

(1) The licensee provides the consumer with a consumer education
program;

(i1) The licensee, through a debt management counselor certified by an
independent organization, has:

(a) Prepared a financial analysis of and an initial budget plan_for
the consumer's debt obligations;

(b) Provided a copy of the financial analysis and the initial budget
plan to the consumer; and

(c) Provided to the consumer, for all creditors identified by the
consumer, a list of:

(I) The creditors that the licensee reasonably expects to
participate in the management of the consumer's debt under the debt management services
agreement; and

(IT) The creditors that the licensee reasonably expects not
to participate in the management of the consumer's debt under the debt management services
agreement;

(ii1)) The licensee and the consumer have executed a debt management
services agreement that describes the debt management services to be provided by the licensee
to the consumer;

(iv) The licensee has a reasonable expectation based on the licensee's past
experience that each creditor of the consumer that is listed as a participating creditor in the
consumer's debt management services agreement will accept payment of the consumer's debts
owed to the creditor as provided in the consumer's debt management services agreement; and

(v) A copy of the completed debt management services agreement has
been provided to the consumer.

(2) (i) A licensee may provide to a consumer the materials required under
paragraph (1)(ii) of this subsection using the Internet if:

(a) A debt management counselor of the licensee has reviewed and
approved the computer program or application used to create the financial analysis and initial
budget plan; and

(b) The consumer is:

(I) Advised of the availability of counseling; and

(IT) Afforded the opportunity for counseling and for
discussion of the financial analysis and initial budget plan with a debt management counselor at
any time.

(i1) [Insert citation] applies to the provision of materials and associated
transactions under this paragraph.
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(B) Each debt management services agreement shall:
(1) Be signed and dated by the licensee and the consumer; and
(2) Include, in at least 12 point type:

(1) The name, address, and phone number of the consumer;

(i1)) The name, address, phone number, and license number of the
licensee;

(ii1) A description of the debt management services to be provided to the
consumer and any fees to be charged to the consumer for the debt management services;

(iv) A disclosure of the existence of the surety bond required under
section 11 of this Act;

(v) The name and address of the financial institution in which funds, paid
by the consumer to the licensee for disbursement to the consumer's creditors, will be held;

(vi) A notice of the right of a party to the debt management services
agreement to rescind the debt management services agreement by giving written notice of
rescission to the other party;

(vil) A schedule of payments that the consumer must make to the debt
management services provider, including:

(a) The amount of each payment and the date on which each
payment is due; and

(b) An itemization of the maintenance fees that will be retained by
the debt management services provider, and the amount of money that will be paid to the
consumer's creditors, from each payment the consumer makes to the debt management services
provider;

(viii) A list of:

(a) Each participating creditor of the consumer to which payments
will be made under the debt management services agreement;

(b) The amount owed to each creditor; and

(¢) A schedule of payments that the debt management services
provider will make to each participating creditor from the consumer's payments, including the
amount of each payment and the date on which each payment will be made; and

(d) Each creditor that the licensee reasonably expects not to
participate in the management of the consumer's debt under the debt management services
agreement;

(ix) A disclosure that the licensee also may receive compensation from
the consumer's creditors for providing debt management services to the consumer;

(x) A disclosure that the licensee may not, as a condition of entering into
a debt management services agreement, require a consumer to purchase for a fee a counseling
session, an educational program, or materials and supplies;

(xi) A disclosure that the licensee may not require a voluntary
contribution from a consumer for any service provided by the licensee to the consumer;

(xii) A disclosure that, by executing the debt management services
agreement, the consumer authorizes any financial institution in which the licensee has
established a trust account for deposit of the consumer's funds to disclose to the [commissioner]
any financial records relating to the trust account during the course of any investigation or
examination of the licensee by the [commissioner];

(xiii) A disclosure that execution of a debt management services
agreement may impact the consumer's credit rating and credit scores; and

(xiv) The following notice:
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“The [commissioner of financial regulation] will accept questions and

complaints from residents regarding [name and license number of the debt

management service provider] at [address of the commissioner] phone [toll-free

number of the commissioner]. Do not sign this agreement before you read it.

You must be given a copy of this agreement.”

(C) A debt management services agreement between a consumer and a person that is not
a licensee under this subtitle shall be null and void, and all fees paid to the person under the debt
management services agreement shall be recoverable by the consumer, together with reasonable
attorney's fees.

Section 14. [Trust Accounts.]

(A) Within [2 business days] after receipt, a licensee shall deposit, in a trust account
established for the benefit of consumers, any funds paid to the licensee by or on behalf of a
consumer for disbursement to the consumer's creditors.

(B) A licensee shall:

(1) Maintain separate records of account for each consumer to whom the licensee
is providing debt management services;

(2) Disburse any funds paid by or on behalf of a consumer to the consumer's
creditors within [8 business days] after receipt of the funds; and

(3) (1) Correct any misdirected payments resulting from an error by the licensee;
and

(i1) Reimburse the consumer for any actual fees or other charges imposed by

a creditor as a result of the misdirection.

(C) A licensee may not commingle any trust account established for the benefit of
consumers with any operating accounts of the licensee.

Section 15. [Licensee Fees.]

(A) With respect to the provision of debt management services, a licensee may not
impose any fees or other charges on a consumer, or receive any funds or other payments from a
consumer or another person on behalf of a consumer:

(1) Except as provided in subsections (G)(3) and (I) of this section, until after the
licensee and consumer have executed a debt management services agreement; and
(2) Only as allowed under this section.

(B) (1) A licensee may charge a consultation fee not exceeding [$50].

(2) The cost of a credit report on a consumer shall be paid from the consultation
fee paid by the consumer.

(C) (1) Subject to paragraph (2) of this subsection, a licensee may charge a monthly
maintenance fee not exceeding [$8] for each creditor of a consumer that is listed in the debt
management services agreement between the licensee and the consumer.

(2) The total fees charged to a consumer under paragraph (1) of this subsection
may not exceed [$40] per month.

(D) A licensee may collect from or on behalf of a consumer the funds the consumer has
agreed to pay to the licensee under the debt management services agreement.

(E) A licensee may not charge a fee to:

(1) Prepare a financial analysis or an initial budget plan for the consumer;

(2) Counsel a consumer about debt management;

(3) Provide a consumer with the consumer education program described in the
licensee's license application; or

(4) Rescind a debt management services agreement.
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(F) (1) A licensee may not require a voluntary contribution from a consumer for any
service provided by the licensee to the consumer.

(2) A licensee may accept a voluntary contribution from a consumer for a debt
management service provided by the licensee to the consumer if the aggregate amount of the
voluntary contribution and any other fees received by the licensee from the consumer for debt
management services does not exceed the total amount the licensee is authorized to charge the
consumer under subsections (B) and (C) of this section.

(G) (1) Before providing debt management services to a consumer, a licensee shall
provide the consumer a list of services and their charges describing:

(1) Those services that the licensee offers:
(a) Free of charge if the consumer enters into a debt management
services agreement with the licensee; and
(b) For a charge if the consumer does not enter into a debt
management services agreement with the licensee; and
(i1)) Those services that the licensee offers for a charge that are not
offered as a part of debt management services.

(2) A licensee may not, as a condition of entering into a debt management
services agreement, require a consumer to purchase for a fee a counseling session, an
educational program, or materials and supplies.

(3) A licensee may charge a consumer a fee for a counseling session, an
educational program, or materials and supplies if the consumer does not enter into a debt
management services agreement with the licensee.

(H) (1) In addition to any other right of rescission contained in the debt management
services agreement, a consumer may modify or rescind a debt management services agreement
if the consumer is notified of a creditor's nonparticipation under this subsection.

(2) If a creditor that is listed as participating in the debt management services
agreement declines to participate in debt management services under the agreement, the licensee
shall notify the consumer by certified mail, or other verifiable means approved by the consumer,
at least [5 business days] before the consumer's next scheduled payment under the agreement.

(3) The notice shall include:

(1) The identity of the creditor; and
(i1) The right of the consumer to modify or rescind the agreement.

(4) A consumer who rescinds a debt management services agreement under this
subsection is entitled to a refund of all unexpended funds that the consumer has paid to the
licensee for the reduction of the consumer's debt.

(I) If a payment by a consumer under this section to a licensee is dishonored, the licensee
may charge the consumer the amount allowable for dishonored checks or other instruments
under [insert citation], whether or not the consumer has entered into a debt management services
agreement with the licensee.

(J) With respect to the provision of debt management services, if a licensee imposes any
fee or other charge or receives any funds or other payments not authorized under this section,
except as a result of an accidental and bona fide error:

(1) The debt management services agreement shall be void; and

(2) The licensee shall return the amount of the unauthorized fees, charges, funds,
or payments to the consumer.

Section 16. [Licensees: Written Statements.]
(A) A licensee shall provide to each consumer with whom the licensee has a debt
management services agreement a written accounting of:
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(1) The amount of funds received from the consumer for payment to the
consumer's creditors since the last report; and
(2) The amounts and dates of disbursements made to each creditor of the
consumer since the last report.
(B) A licensee shall provide the accounting required under subsection (A) of this section:
(1) At least [once during each calendar quarter]; and
(2) On cancellation or termination of the debt management services agreement.

Section 17. [Prohibitions: Licensees.]
(A) A licensee may not:

(1) Purchase any debt or obligation of a consumer;

(2) Lend money or provide credit to a consumer;

(3) Obtain a mortgage or other security interest in property owned by a
consumer;

(4) Operate as a collection agency, as defined in [insert citation];

(5) Structure a debt management services agreement in a manner that would
result in a negative amortization of any of the consumer's debts;

(6) Make any false, misleading, or deceptive representations or omissions of
information in connection with the offer, sale, or performance of any service;

(7) Offer, pay, or give a substantial gift, bonus, premium, reward, or other
compensation to a person for referring a prospective customer to the licensee;

(8) Offer an incentive, including a gift, bonus, premium, reward, or other
compensation, to a consumer for executing a debt management services agreement with the
licensee;

(9) Charge for or provide credit insurance; or

(10) Compromise any debts of a consumer unless the licensee has obtained the
prior written approval of the consumer, and the compromise benefits the consumer.

(B) (1) Notwithstanding any other provision of state law, a licensee may not, directly
or indirectly, collect any fee for referring, advising, procuring, arranging, or assisting a
consumer in obtaining any extension of credit or other consumer service from a lender or
service provider if the licensee, or any owner, officer, director, principal, or employee of the
licensee, is an owner, partner, director, officer, or employee of the lender or service provider.

(2) This subsection does not prohibit a licensee from referring, advising,
procuring, arranging, or assisting a consumer in obtaining any extension of credit or other
consumer service from a lender or service provider of which the licensee, or any owner, officer,
director, principal, or employee of the licensee, is an owner, partner, director, officer, or
employee, if:

(1) The licensee does not directly or indirectly collect any fee; and
(i1)) The consumer is provided with a written disclosure of the
relationship.

Section 18. [Licensee Annual Reports.]

(A) (1) On or before [April 30 of each year], a licensee shall report to the
[commissioner] on the debt management services business of the licensee conducted during the
preceding calendar year.

(2) The annual report shall be on the form that the [commissioner] requires.
(3) The report shall include:
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(1) An audited financial statement that is prepared in accordance with
generally accepted accounting principles and includes a balance sheet, income statement,
statement of changes in fund balances, and statement of cash flow;

(i1) An alphabetical list of all debt management counselors who provided
services for the licensee during the previous calendar year;

(ii1)) The number of consumers for whom the licensee provided debt
management services under a debt management services agreement during the preceding
calendar year;

(iv) The number of consumers who signed new debt management
services agreements with the licensee during the preceding calendar year;

(v) The highest number of consumers for whom the licensee provided
debt management services under a debt management services agreement during any month in
the preceding calendar year; and

(vi) The amounts paid by consumers to the licensee, both in total and for
each month, during the preceding calendar year, broken down by:

(I) Payments to be disbursed to creditors; and
(IT) Payments for the licensee's services.

(B) (1) Within [15 days] after the occurrence of any of the following events, a
licensee shall file a written report with the [commissioner] describing the event and its expected
impact on the licensee's activities in the state:

(1) The filing for bankruptcy or reorganization by the licensee;

(i1) The institution of a revocation or suspension proceeding against the
licensee by a governmental authority that is related to the licensee's debt management services
business in any state;

(iii)) A felony indictment or conviction of the licensee, or any of its
officers directors, or debt management counselors, that is related to the licensee's debt
management services business;

(iv) The commencement of a civil action by a consumer against the
licensee, or its owners, officers, directors, principals, or debt management counselors, that is
related to the licensee's debt management services business;

(v) The filing of any material litigation against the licensee, or its owners,
officers, directors, principals, or debt management counselors, that is related to the licensee's
debt management services business; and

(vi) A list of all third-party vendors and other service providers that the
licensee used in providing debt management services at any time in the preceding calendar year.

(2) The written report required under paragraph (1) of this subsection shall be
sent to the [commissioner] by certified mail, return receipt requested, and include details
sufficient to identify the event.

(C) The [commissioner] may require any other reports from a licensee that the
[commissioner] considers necessary.

(D) If a licensee fails to make any report required by this subtitle, the [commissioner]
may require the licensee to pay a surcharge not exceeding [$50] for each day that the report is
overdue.

Section 19. [Licensee Records.]

(A) To enable the [commissioner]| to determine compliance with this Act, a licensee
shall make and preserve the following books, accounts, and records for a period of at least [7
years]:
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(1) A general ledger containing all assets, liability, capital, income, and expense
accounts;

(2) Each debt management services agreement between the licensee and a
consumer;

(3) Books and records for each consumer with whom the licensee has a debt
management services agreement; and

(4) Bank statements and bank reconciliation records.

(B) A licensee may retain the books, accounts, and records required under this section at
any location, provided that the licensee:

(1) Notifies the [commissioner] in writing of the location of the books, accounts,
and records; and

(2) Makes the books, accounts, and records available at a location in the state, as
agreed by the commissioner and the licensee, within [7 days] after a written request for
examination by the [commissioner].

(C) A licensee shall retain the books, accounts, and records required under this section
n:

(1) Original form; or
(2) Photographic, electronic, or other similar form approved by the
[commissioner].

(D) If the [commissioner] finds that the books, accounts, and records of the licensee are
insufficient to determine compliance with this subtitle, the [commissioner] may require the
licensee to have a certified public accountant audit the licensee, at the licensee's expense, for
any period of time that the commissioner considers necessary.

(E) (1) A licensee shall keep all books, accounts, and records relating to a consumer
confidential, and may not disclose any information about a consumer except to a duly
authorized government official, the consumer, or the consumer's representative.

(2) A duly authorized government official may disclose information obtained
under paragraph (1) of this subsection only in accordance with [insert citation].

(F) The requirements of this section also apply to books, accounts, and records in the
possession of a subsidiary, affiliate, or other person that relate to the operation of and services
provided by the licensee's debt management services business.

Section 20. [Violations.]
(A) To discover any violations of this subtitle or to obtain any information required by
this subtitle, the [commissioner] at any time may investigate the business of:
(1) A licensee;
(2) A person that is engaged or participating in the business of providing debt
management services; and
(3) Any other person that the [commissioner] has cause to believe is violating
this subtitle or any regulation adopted under this subtitle, whether that person claims to be
within or beyond the scope of this [subtitle].
(B) For the purposes of this section, the [commissioner]:
(1) Shall be given access to the place of business, books, papers, records, safes,
and vaults of the person under investigation; and
(2) May summon and examine under oath any person whose testimony the
[commissioner] requires.
(C) If, after an investigation conducted under this subsection, the [commissioner] finds
that the person that was investigated violated this subtitle or any regulation adopted under this
subtitle, the person shall pay all reasonably incurred costs of the investigation.
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(D) (1) If a person fails to comply with a subpoena or summons of the
[commissioner] under this Act or to testify concerning any matter about which the person may
be interrogated under this Act, the [commissioner] may file a petition for enforcement with the
[circuit court] for any [county]

(2) On petition by the [commissioner], the [court] may order the person to attend
and testify or produce evidence.

Section 21. [Examinations of Licensee.]

(A) The [commissioner] may conduct an on-site examination of a licensee with or
without prior notice.

(B) The licensee shall pay all reasonably incurred costs directly related to an
examination conducted under this section, including the travel expenses, lodging expenses, and
a per diem for examiners.

(C) An on-site examination may be conducted in conjunction with an examination
performed by a representative of a responsible supervisory agency of another state.

(D) (1) The [commissioner], in lieu of an on-site examination, may accept the
examination report of a responsible supervisory agency of another state.

(2) A report accepted under paragraph (1) of this subsection is considered for all
purposes as an official report of the [commissioner].

(E) The [commissioner] may:

(1) Examine all books, accounts, and records that the [commissioner]| determines
are necessary to conduct a complete examination, including the books, accounts, and records in
the possession of a subsidiary, affiliate, or other person that relate to the operation of and
services provided by the licensee's debt management services business; and

(2) Examine under oath any owner, officer, director, principal, and employee of
the licensee or any other individual who may provide information on behalf of the licensee.

Section 22. [Licensee Advertising.] A licensee shall include in any advertisement the
licensee's debt management services license number.

Section 23. [Violations, Enforcement and Penallties.]
(A) (1) The [commissioner] may enforce the provisions of this Act and regulations
adopted under this Act by:
(1) Issuing an order requiring the violator:
1. To cease and desist from the violation and any further similar
violations; and
2. To take affirmative action to correct the violation including the
restitution of money or property to any person aggrieved by the violation; and
(i1) Imposing a civil penalty not exceeding [$1,000] for each violation.

(2) An order issued under this subsection may apply to a licensee's agent that
violates any provision of this subtitle or the regulations adopted under this Act.

(3) If a violator fails to comply with an order issued under paragraph (1)(i) of this
subsection, the [commissioner] may impose a civil penalty not exceeding [$1,000] for each
violation from which the violator failed to cease and desist or for which the violator failed to
take corrective affirmative action.

(B) The [commissioner] may file a petition in the [circuit court] for any county seeking
enforcement of an order issued under this section.

(C) In determining the amount of financial penalty to be imposed under subsection (a) of
this section, the [commissioner] shall consider the following:
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(1) The seriousness of the violation;

(2) The good faith of the violator;

(3) The violator's history of previous violations;

(4) The deleterious effect of the violation on the public;

(5) The assets of the violator; and

(6) Any other factors relevant to the determination of the financial penalty.

(D) A person who knowingly and willfully violates any provision of this Act is guilty of

a felony and on conviction is subject to a fine not exceeding [$1,000] for the first violation and
not exceeding [$5,000] for each subsequent violation or imprisonment not exceeding [5 years]
or both.

Section 24. [Remedies for Damages from Debt Management Services.] In addition to any
other remedies provided in this Act, a consumer may bring a civil action to recover for any
damages caused by a violation of this Act, including court costs and reasonable attorney's fees.

Section 25. [Retroactive Application of Debt Management Services Act.]

(A) In the absence of an order by the [commissioner of financial regulation] to the
contrary, an organization providing debt management services to [state] consumers on the
effective date of this Act may continue to provide debt management services to [state]
consumers without being licensed, as required under this Act, until the [commissioner]| approves
or disapproves the organization's application for a license if:

(1) The organization applies for a license no later than [60 days] after the date
the [commissioner] makes license applications available; and
(2) The organization complies with all other provisions of this Act.

(B) A license issued on or after [October 1, 2003], and on or before [December 31,
2003], expires on [December 31, 2005], unless it is renewed for a [2-year term] as provided in
section 8 of this Act.

Section 26. [Reports.] That, on or before [insert date], the [commissioner] shall report, in
accordance with [insert citation] to the [Senate Finance Committee] and the [House Economic
Matters Committee] on the number of licenses that the [commissioner] has issued under this Act
and any recommendations for changes to this Debt Management Services Act.

Section 27. [Debt Adjusting.]

(A) In this Section, "debt adjusting" means the making of a contract, expressed or
implied, with a debtor and another person engaged in the debt adjusting business by which the
debtor agrees to pay a certain amount of money periodically to the other, who for consideration
distributes the money among specified creditors in accordance with an agreed plan.

(B) A person may not engage in the business of debt adjusting.

(C) A person who violates this section is guilty of a misdemeanor and on conviction is
subject to imprisonment not exceeding [6 months] or a fine not exceeding [$500] or both.

(D) This section does not apply to the following when engaged in the regular course of
their respective businesses and professions:

(1) A lawyer;

(2) A bank or fiduciary, authorized to transact business in this state and perform
credit and financial adjusting service in the regular course of its principal business;

(3) A title insurer or abstract company, while doing an escrow business;

(4) A judicial officer or a person acting under a court order;
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(5) A nonprofit, religious, fraternal, or cooperative organization that offers debt
management service exclusively for members, if a charge is not made and a fee is not imposed;

(6) A certified public accountant; and

(7) A trade or mercantile association in the course of arranging the adjustment of

debts with a business establishment.
Section 28. [Severability.] [Insert severability clause. ]
Section 29. [Repealer.] [Insert repealer clause.]

Section 30. [Effective Date.] [Insert effective date.]
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